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A Copyright strategy for social 
and commercial innovation 

Review of IP and Growth – updating copyright licensing for the digital age 

The Government has accepted Prof Hargreaves’ recommendation to update copyright licensing 

and has committed to:  

 ‘publish minimum standards for voluntary codes in early 2012 and consult with collecting 
societies on their implementation’  

 ‘draw up proposals for a backstop power that allows a statutory code to be put in place for 
a collecting society that evidence shows has failed to introduce or adhere to a voluntary 
code incorporating the minimum standards’ 

According to the Government: ‘Copyright collecting societies play a major role in copyright 

licensing. The Government sees collecting societies as an important part of the UK’s future 

success whose status would be reinforced by visible adherence to good practice.’  

Recommendation 3 – Copyright Licensing  

‘The UK should support moves by the European Commission to establish a 

framework for cross border copyright licensing, with clear benefits to the UK as a 

major exporter of copyright works. Collecting societies should be required by law to 

adopt codes of practice, approved by the IPO and the UK competition authorities, to 

ensure that they operate in a way that is consistent with the further development of 

efficient, open markets.’ 

The Government has endorsed Prof Hargreaves’ recommendation on the basis that ‘like the 

Review, the Government has heard a range of concerns about the operation of copyright 

collecting societies in the UK and elsewhere: from members on questions of transparency and 

governance, and from licensees concerning what they see as heavy-handed, misleading or 

unfair practice in charging for usage of works.’ 

Event – Copyright collecting societies: does the UK need minimum standards? 

House of Parliament: Tuesday 8 November, panel event 6 to 8pm, Committee Room 7, reception 8 

to 10pm, Dining Room R (Portcullis House) 

Pictfor and Consumer Focus are inviting you to discuss Prof Hargreaves’ recommendation. The 

panel discussion will be chaired by Eric Joyce MP, who will be joined by: 

 Dr Stef van Gompel, postdoc researcher at the Institute for Information Law (IViR) 

 Frances Lowe, head of regulatory and corporate affairs at PRS for Music 

 Brigid Simmonds OBE, chief executive of the British Beer and Pub Association  

 Chris Johnstone, head of legal at Music Choice 

September 2010 
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Collecting societies – (necessary) monopolies in a free market? 

Given that there is a significant volume of public domain works, and not all creators are members 

of collecting societies, arguments persist over whether collecting societies, which typically do not 

compete for members or licensees, are monopolies in the strict sense of the word. On this point 

the Gregory Committee, which carried out a comprehensive review of IP law in advance of the 

Copyright Act 1956, recalled the finding of the Select Committee on the Music Copyright Bill in 

1929. The Select Committee had concluded in relation to PRS that: 

‘apart from classical and educational music the Society controls 90 per cent, or even more, 

of the performing rights in copyright music’.  

The Gregory Committee in turn concluded that PRS was ‘substantially monopolistic’ in light of:  

‘practically all music publishers and popular composers are members, that all the rights of 

all its members in the public performance of their copyright music (other than the 

performance in full of such major works as opera) are assigned by members to the society 

and that, inconsequence it is virtually impossible for the promoters of musical 

entertainments generally to avoid the necessity for obtaining a licence from the Performing 

Rights Society if they are to stay in business. Further, by reason of their international 

affiliations, a vast quantity of copyright music from abroad is also within the control of the 

Society. We think it must be accepted that the Society in fact, if not in nature, is in a 

position to exercise monopolistic control.’ 

In 1988 the Monopolies and Mergers Commission (MMC) investigated PPL and after considering 

the pros and cons of collective rights management the investigation concluded that:  

‘collective licensing bodies are the best available mechanism for licensing sound recordings 

provided they can be restrained from using their monopoly unfairly’.  

The MMC began its analysis by looking at the feasibility of a free market, that is, a situation in 

which the owners of copyright and related rights negotiate separately with each prospective 

licensee. This would reduce the bargaining power enjoyed by copyright and related rights owners 

by virtue of being members of a collecting society, and permit fees that are determined by a freer 

interplay of supply and demand. Although the MMC also noted that substantial power would 

continue to rest on the supply side with the large record companies and on the buyer side with 

large licensees such as the BBC. According to the MMC a free market would result in a wide 

variety of contracts emerging. Copyright and related rights owners may offer a fee for unlimited use 

of repertoires, or only licence part of their repertoire, while other owners would negotiate a different 

fee for all uses. The existing practice of record companies offering new recordings for free to 

encourage their consumption, could be extended according to the MMC. Ultimately removing the 

collective rights management structure would remove ‘a number of factors which currently restrict 

or distort the choices available to both owners of copyright and related rights, and users’. 

However, the MMC also noted that if collective rights management was abolished, larger owners of 

copyright and related rights, and larger licensees such as the BBC, would be able to continue to 

negotiate licences, while smaller owners and licensees would be unable to cope. On this basis the 

MMC considered the merits of collective rights management and concluded that collective rights 

management by collecting societies should offer the following benefits: guarantee licensees 

immediate access to the licensor’s repertoire; keep to a minimum the administrative costs incurred 

by licensees and owners; provide for the use of copyright from works that have yet to be made 

(and hence are of unknown value); and meet the needs of owners and licensees whatever the 

scale of their business. The MMC also noted that the convenience collecting societies offer to both 

its members and licensees is unlikely to be matched by any other means. According to the MMC 

the decisions of the European Court of Justice and the European Commission make it clear that 

collecting societies are compatible with what is now article 106 of the EC Treaty, as long as they 

comply with the Article’s term on abuse of dominant position, in particular in relation to ‘limiting 

production, markets or technical development to the prejudice of consumers’ and ‘directly or 

indirectly imposing unfair purchase or selling prices or other unfair trading conditions’.  
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How are collecting societies currently regulated in the UK? 

The UK is one of only three EU member states, along with Ireland and Poland, that does not 

regulate collecting societies by providing for the formation of collecting societies or the regulation of 

their activities in law. Section 116 of the Copyright, Designs and Patents Act 1988 defines a 

collecting society as a 'licensing body', which is any 'society or other organisation which has as its 

main object, or one of its main objects, the negotiation or granting, either as owner or prospective 

owner of copyright or as agent for him, of copyright licences, and whose objects include the 

granting of licences covering works of more than one author.' But other than providing for ad hoc 

resolution of complaints in relation to copyright licences through the Copyright Tribunal, the UK 

does not provide for the formation of collecting societies, or the regulation of their activities, in law 

and no authority is charged with the ongoing supervision of collecting societies. 

The Gregory Committee was mainly concerned with the conduct of the music collecting societies, 

and the Performing Rights Tribunal was established in the Copyright Act 1956 to stem abuse of 

monopoly by collecting societies in relation to performing rights. In 1988 the Copyright Tribunal, as 

successor to the Performing Rights Tribunal, saw its jurisdiction widened to all licensing by 

collecting societies. This coincided with MMC inquiry into the collective licensing of sound 

recordings in 1988. A further MMC inquiry into Performing Rights in 1996 found that the interests of 

music licensees were primarily protected through the Copyright Tribunal. However, in reality the 

Copyright Tribunal has never effectively restrained collecting societies from abusing their monopoly 

in relation to their licensees. And it has no jurisdiction in cases where collecting societies abuse 

their monopoly vis-a-vis creators, ie their members. More recently the Copyright Tribunal has been 

subject to reform to address concerns that SME licensees are effectively prevented from bringing 

complaints to the Tribunal due to the prohibiting cost associated with proceedings. 

A history of abuse: ‘Needle time’ and ‘equitable remuneration’ 

In 1988 the MMC ordered the PPL to stop requiring larger venues to employ musicians as a 

condition for granting them a licence to play recorded music, putting an end to a practice that 

had occurred for more than three decades. In fact the predecessor of the Copyright Tribunal, the 

Performing Right Tribunal, was established by the Copyright Act 1956 following a 

recommendation by the Gregory Committee in specific reference to these unreasonable 

licensing conditions. However, nearly 20 years later, the 1977 Whitford report highlighted that 

PPL still made licences to larger venues conditional on agreements with the Musicians Union 

about the employment of live musicians. Similarly, the PPL imposed ‘needle time’ on radio 

stations as conditions for a licence to limit the time they could broadcast recorded music, instead 

of performance by live musicians. Again, PPL acted in co-operation with the Musicians Union, 

and the practice had already been highlighted in the 1977 Whitford report. In 1988 the MMC 

required PPL to abandon both practices as they were held to be anti-competitive. 

The MMC also found that it was unlikely that PPL members would receive what is due to them. 

The MMC asked PPL to remedy this by keeping better records of members’ whereabouts and 

using computer programmes to record actual use of members’ recordings. The MMC also took 

exception to the PPL’s methods of distributing royalties, having found that since 1934 the PPL 

passes only 20 percent of its net royalty income to named performers, and since 1946 passed 

12.5 percent of its net royalty income to the Musician Union to recognise the contribution of 

‘unidentified session musicians’. The Musicians Union however, did not pass on this money to 

its members, instead using it for administration and event promotion. The Musicians Union also 

required its members, when entering into a contract with the more than 500 record companies 

which are not members of the BPI, to use a standard form of consent, which required the record 

company to assign the resulting public performance right to PPL, a PPL member or the 

Musicians Union. The model consent form was judged to be a ‘highly effective mechanism for 

maintaining PPL’s monopoly’ and with reference to the ‘equitable remuneration right’ under 

Article 12 of the Rome Convention the MMC required the model consent form to be withdrawn. 
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How are collecting societies supervised in other countries? 

There are a number of models for the regulation and supervision of collecting societies. A minority 

of countries, namely Germany, Austria and Portugal pursue strict supervision of collecting 

societies. Germany has the most detailed provisions in law for the regulation of collecting societies 

in the world. Under German law anybody wanting to undertake collective rights management must 

seek prior permission. Once authorisation is granted the collecting society remains under 

permanent supervision.  

By contrast intermediate supervision, as operated in the majority of EU member states and the US, 

typically imposes transparency and accountability requirements and makes collecting societies 

subject to supervision by an independent administrative body and/or the competition authorities. 

An example is the Netherlands where any collecting society that enjoys a legal or state supported 

monopoly falls under the jurisdiction of a supervisory body. The competition authorities supervise 

all collecting societies who fall outside this definition. The supervisory body must, by law, exercise 

supervision on the collection and distribution of payments by the collecting society, and ensure that 

the collecting societies: provide adequate awareness of general and financial policy to copyright 

owners and those who are obliged to make payments; are adequately equipped to be able to fulfil 

duties properly; lawfully distribute collected payments among copyright owners in accordance with 

the reallocation regulations; take adequate account of the interests of those obliged to make 

payments when carrying out their work; and make use of a reliable dispute resolution scheme for 

copyright owners. 

Enforcement of competition law at the EU level – no end in sight? 

Collecting societies are subject to competition law at the European level, as set out in Article 101 

and 102 of the EC Treaty, which corresponds to Chapter I and II of the Competition Act 1998. The 

licences that collecting societies issue are subject to Article 101, which concerns agreements 

where the objective or effect is to restrict, prevent or distort competition. The conduct of collecting 

societies is subject to Article 102, which prohibits the abuse of dominant position. However, in the 

UK collecting societies are effectively not subject to competition law. With the exception of the 

1998 and 1996 MMC investigation into PPL and PRS, collecting societies have escaped the 

attention of UK competition authorities, ie the Competition Commission and Office for Fair Trading. 

Neither investigation fully considered the relevant EU case law, which had been established since 

the early 1970s by EU competition authorities.  

Significant case law on collecting societies and competition law at EU level include: GEMA 1 

(1971), GEMA 2 (1972), BRT v SABAM (1974), Tournier (1989), Lucazeau (1989), IFPI 

Simulcasting (2002) and CISAC (2008). This case law covers the way collecting societies treat 

their members, the way they treat their licensees, and the reciprocal representation agreements 

collecting societies operating in different countries enter with each other. In response to the 

ongoing wrangling between collecting societies and the European competition authorities the 

European Commission has, for a number of years, considered whether to harmonise the 

supervision of collecting society at a minimum level. It is now proposed that minimum standards 

are incorporated in a proposed directive on cross border licensing of music within the EU.  

The role of collecting societies and the interplay between copyright licensing and competition law is 
covered in: Consumer Focus response to independent review of IP and Growth Part 1 the 
institutional foundations for competition innovation and growth.  

 

 

http://www.consumerfocus.org.uk/files/2009/06/Consumer-Focus-response-to-Independent-Review-of-IP-and-Growth-Part-1-the-institutional-foundations-for-competition-innovation-and-growth.pdf
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